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A BRIEF OPPOSING THE MEECH LAKE ACCORD

The New Brunswick Ad Hoc *Committee
on the Constitution

Preamble

The underlying difficulty we have with the Accord arises from the position
taken by all signatories that the Accord must stand (or fall) as is, in its entirety, in
spite of the serious and well-founded concerns that such an amendment will sig-
nificantly alter our national persona. We believe the Accord in its present form
will forever change the nature of our federation. We are concerned about the
new tendency toward decentralization reflected in the Meech Lake Accord. The
tendency in politics as in nature is for energy to disperse, to fly from the centre.
The constitutional history of Canada has reflected the desire of Canadians to pull
together as a nation. Over the past 100 years, we have constructed a nation
wherein the powers allotted to the different levels of government are appropriate
for the most effective delivery of services. Nevertheless, the Parliament and
hence all the people of Canada have given voice to a shared vision of a society
which has a definite sense of community.

The Meech Lake Accord places this union of Canada at risk. Much of the
debate the Accord has fostered has been due to its lack of clarity and the result-
ing skepticism as to its true intent and import. Those who propose amendments
to the Accord that would clarify ambiguities, that would protect threatened indi-

vidual rights, are dismissed as reactionary, anti-Quebec, anti-Canadian and short-
sighted.

Linguistic Duality

The amendments within the Accord regarding linguistic duality endanger the
carefully constructed trend toward bilingualism in provinces other than Quebec,
the country as a whole and in New Brunswick in particular. The ambiguity of ss.
2(1)(a) and (b) could be interpreted by provincial legislatures as a mandate to
preserve the predominantly unilingual character of their majorities. As Brian
Schwartz in Fathoming Meech Lake points out, such a trend toward unilingualism
could result in a federal government which is controlled by a tiny elite of bilingual
people while the majority of citizens are encouraged to preserve only their own
linguistic heritage. Even if such eventualities were not the intent of the first
clause of the Constitution Amendment, 1987, the above-mentioned ambiguity is

.Presented February 15, 1989 to the New Brunswick Select Committee on the Constitution. The New Brunswick
Ad Hoc Committee on the Constitution was formed in the summer of 1987 by citizens concerned about the Con-
stitution Amendment, 1987 (the Meech Lake Accord). Throughout the fall of 1987, the Ad Hoc Committee held

public forums in Fredericton, Moncton, Saint John and Shippegan. Politicians at the federal and provincial level )

were lobbied and asked for their position on the Meech Lake Accord. Last April the Ad Hoc Committee held a
one-day seminar in Moncton and since then has maintained contact with a province-wide network which has
grown from the initial small group. This brief was prepared by C. Anne Crocker, Sherron Hughes, and Gayle
MacDonald of the Fredericton chapter.
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is tantamount to overriding individual rights and liberties--a great risk for a
government to take in a liberal democracy.

Immigration

The Accord, in its statement of intent, requires the Government of Canada to
“conclude an agreement with the Government of Quebec.”

This agreement incorporates the Cullen-Couture Agreement which relates to
the selection of immigrants and refugees abroad, guarantecs the share of im-
migrants that Quebec shall receive (such share being greater than its propor-
tionate share of the Canadian population) and transfers the reception and in-
tegration services, except citizenship services, from the federal government to
Quebec, with reasonable compensation.

The Amendment contained in the Accord entrenches in the Constitution the
requirement for the federal government to negotiate at the request of any provin-
cial government, an agreement on immigration that “is appropriate to the needs
and circumstances of that province.” Such agreements would have effect only in
so far as they are not repugnant to legislation which sets national standards and
objectives relating to immigration or aliens. However, we do not yet know what
these standards and objectives will be.

The guarantee of a percentage of the number of immigrants is viewed as a
means by which Quebec could overcome its declining birth rate and population
loss due to interprovincial migration. Quebec wishes to encourage more French
speaking immigrants who will be more likely to remain in Quebec. One wonders
though how the other provinces will use their “negotiated agreements”?

Until the Accord, immigration has been a shared area of jurisdiction with
federal paramountcy. The present proposals would give all provinces, not just
Quebec, more control over the admission of immigrants. Further, the Accord
could prevent the federal government from exercising its paramountcy in the na-
tional interest. Any of these scenarios are possible . . . which are likely, we just
don’t know.

An overriding concern with the amendments made by the Accord is the pos-
sibility of the encouragement of immigrants to identify with a particular province
rather than with Canada, and the creation of a patchwork of policies which result
in confusion and potential discrimination.

Senate and Supreme Court Appointments

The Accord provides for provincial control over appointments to the Senate
and Supreme Court of Canada.

The federal government currently has the authority to fill vacancies in the
Senate subject to qualifications in consultation with the relevant jurisdiction.
Pending Senate reform and related constitutional amendments, the Accord pro-



vides a statement of intent that vacancies shall be filled exclusively from lists pro-

vided by the appropriate province. The same appointment process would apply if
the Accord is ratified.

The concerns regarding the change in the appointment process center on the
unlikelihood of reform due to the unanimity required by the Accord. It is most
likely that provinces would hesitate to relinquish their control over this new-found
power base. The power of the Senate, which would be provincially controlled,
over the Parliament of Canada, is undemocratic when provincially appointed
senators can significantly interfere with the will of the House of Commons and its
elected representatives. There is also a fear that provincially appointed senators
would focus on provincial positions rather than adopt a more national outlook.

In a similar fashion, the Supreme Court of Canada judges would also be ap-
pointed from lists provided by the provinces. Instead of making the appointments
less political, this process makes them more so. The selection process would tend
to focus on candidates who have provincial political ties and loyalties as opposed
to a national perspective. It is essential that the Court remain national in its per-
spective. The Accord’s selection process places this in jeopardy.

The selection process for both the Senate and Supreme Court of Canada
does not deal with any mechanism to appoint members if the lists provided by the
provinces yield no individual who is acceptable to the federal government. This
could result in deadlocks in the appointment of senators and judges to our highest

court and hence some vacancies could remain unfilled.

The North and Native Peoples

The new amending formula in the Accord requires the unanimous agreement
of eleven governments (ten provinces and the federal government) in order for
either the Yukon or the N.-W.T. to become provinces. This has severe €on-
sequences for the North for a number of reasons:

(1) The North was not included in the initial discussions that led to the
Meech Lake Accord.

(2) Unanimous consent by ten provinces to grant provincial status to an-
other is highly unlikely.

The aboriginal and first peoples of this nation have been done a great disservice
by this Accord in the following ways:

(1) They are in danger of losing equality rights to gain a rather am-
biguous protection provided in section 16,

(2) They have been ignored as both a historical and linguistic group in

the opening statements of the Accord, which summarize the history O
the nation.
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Amending Formula

The Accord provides for a change in the general amending formula of the
1982 Constitution which required the consent of seven provinces with 50% of the
population. At that time it was stated that no one province could veto constitu-
tional amendments under the general amendment formula.

The Accord seeks to change this procedure for future constitutional amend-
‘ments related to institutions such as the Senate and the Supreme Court of Cana-
da; the establishment of new provinces, and the extension of existing provinces
into the territories. Upon ratification of the Accord, constitutional amendments
related to the above matters will require the unanimous consent of all provinces,
the Senate and the House of Commons. Therefore, any chance for meaningful
change to our federal institutions, such as the Senate, is highly improbable. If it is
possible, we must ask at what cost. Since all provinces would have extensive veto
powers over any future amendments, their bargaining leverage would be substan-
tially increased. If Quebec had had the veto in 1949, would Newfoundland have
been admitted as a province without conceding Labrador?

The threatened use of the veto by the provinces places them in the position of
being able to obtain concessions on unrelated matters. If such concessions are
not agreed to by the federal government and the other nine provinces, there is a
real potential for paralysis and deadlock in negotiations.

The requirement for unanimity will serve to protect the status quo so that
response to change will be slow, if it occurs at all. It will also allow for the pos-
sibility that unrelated political and economic positions and concerns of a particu-
lar province will control constitutional change. This is potentially undemocratic.

Executive Federalism

Section 13 of the Accord requires that there be annual constitutional confer-
ences of First Ministers beginning in 1988 and continuing for all time unless this
provision is altered by further constitutional amendment. For all intents and pur-
poses this creates a third level of government which is significantly removed from
electoral accountability. It is not difficult to envision that if First Ministers have a
majority in their respective legislatures they can, by enforcing party discipline,
ensure ratification of future constitutional amendments, the effect of which may
not become clear until some years after the fact. Their behaviour is therefore not
truly questionable by an informed electorate.

The requirement that annual constitutional conferences of First Ministers be
convened promotes the notion that constitutional tinkering is desirable. It trivial-
izes what should be a long and thoughtful process characterized by openness and
a thorough airing of the relevant issues as well as a clear and careful drafting of
the text of proposed amendments in unambiguous language.
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Process our Const.
jve us pa
“Constitutional reform should proceed in a manner that is deliberate describe t

and democratic. The 1987 constitutional process has violated all these stan’dgrpe f ratified.
First Ministers proceeded with reckless haste. They conducted their meetinp.
private and have kept their drafts secret. They failed to adequately congy; ﬁfelil;

cabinets, their caucuses, the legislatures--and the people.™

The most troubling aspect of the 1987 Accord is the manner in which, it
achieved. A group of eleven persons, of whom perhaps two possessed any dirwas
mandate, met and agreed to a series of amendments to our constitution, Thi;c[
tself is not without the realm of historical precedent nor would it be copgi.
sinister if the document thus drafted were to be submitted to the legislatyres asg

Parliament of Canada for a true and full debate of the merits of the agreemep,

However, we, the people of Canada, have been told that we must accept th
Accord or reject it. If we accept it as it is, we must place a measure of trust i, oui
political leaders and legal institutions which has been hitherto unsupportable
The Constitution Act, 1982 and the Charter of Rights and Freedoms were mony.
mental achievements in nation building. In particular, the Charter codifieq and
guaranteed the civil and political rights Canadians had come to value and which
had been given insufficient force by earlier tradition and custom. As Canadiay,

we are bound to defend these rights.

Yet, if we reject the Accord, we are told, we are thwarting the cultural, politi-
cal and linguistic aspirations of one sixth of the people of Canada. We are inte;.
fering with the process of political growth and change as envisioned by a particy.
lar group of First Ministers faced with a particular problem at a particular mo-
ment in our history. If these are our only choices, then truly we have no choice
we must reject the 1987 Accord, we must reject it for the following reasons, ’

Acceptance of the Accord in its present form necessarily indicates approval
of the process of Executive Federalism which has spawned it and which will syb-
sequently be entrenched in the Constitution in the form of annual constitutional
conferences. (See Constitution Amendment, 1987, s.13.)

Approval of the Accord in its present form denies Canadians now and for all
time the right to fully participate in any debate regarding constitutional reform.
The Parliament of Canada and the provincial legislatures will become mere rub-
ber stamps for the constitution-making whims of First Ministers.

The Meech Lake Accord process, and the provisions of Section 13, will
forever deprive us of our role in shaping our own Constitution, the one document
above all that gives concrete form to our collective vision of Canada. Even if the
people understood clearly and believed firmly in all of the other amendments to

!Brian Schwartz, Fathoming Meech Lake, (Winnipeg: Legal Research Institute of the University of Manitoba,



our Constitution contained in the Accord, Section 13 alone should be sufficient to
give us pause. In our view, the term «disenfranchised” is not too strong a term to
describe the position of Canadians vis 2 vis constitutional reform if the Accord is
ratified.




